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IN THE COURT OF THE ADDL. SESSIONS  JUDGE-2 (FTC),

TINSUKIA

District :  Tinsukia

Present :  Md. A. Hakim,  M.A, L.L.B, 

      Addl. Sessions Judge-2,

           (FTC), Tinsukia.

       Criminal Revision No. 40(3) of 2013

 1) SRI  DINDAYAL  VERMA,

                          S/o. Lt.  Shyamal Verma

                          Partner – M/s. Surya  Tea Industries,                    

                          R.O  Talap, P.O Talap, P.S Doom-dooma,

                          District  - Tinsukia, Assam.

                            .....................................Petitioner

      -Versus-    

1. STATE  OF  ASSAM

             Represented  by :

     The  Public  Prosecutor,  Tinsukia.

2. SRI TAPAN GOGOI,

       S/o. Late  Lalit Gogoi,

                 Proprietor 1) M/s. Numoti  Chah Bagicha and

       2) M/s. Gogoi Trade &  Transport,

       R/O. Tapuban Rupai,

       P.O Rupai, P.S Doomdooma,

       District – Tinsukia,  Assam. 

                                                         ..................................Respondents.
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Appearance :-

Sri   N. Prasad

Advocate..................................................For the Petitioner.

Sri  B. Prasad

Advocate.................................... For the Respondent no. 2.

           Date of Argument      :  04.04.18 

           Date of Judgment      :  11.04.2018

J U D G M E N T

1.        The  instant  revision  has  been  emerged  against  the

impugned order dated 27.05.2013 passed by Judicial  Magistrate, 1st

Class, Tinsukia, in G.R Case  no. 1287/2011 whereby  the  accused

Sri Tapan Gogoi  son  of Later  Lalit Gogoi was  discharged for  the

offences  committed  U/s. 406/420 IPC. 

2.         Being  highly   aggrieved   and   dissatisfied  with   the

impugned  order, the revision  petitioner,  namely,   Sri   Dindayal

Verma,   among  other  things   has drawn the attention to set

aside the impugned  order 27.05.2013  on the  following  among

other grounds (a)  For  that  the   order  dated 27.05.2013 is   not

maintainable in  law and  fact, and  as  such, is  liable to  be set

aside and charge may be  framed  against  the  accused. (b) For

that the  learned   court below failed  to appreciate  the  allegations

made  in  the  complaint in its  true  spirit and  allegedly  hold  that

the  accused  committed mere breach  of  agreement which  is  a

pure  civil  dispute  in  nature and does  not  warrant any  criminal

prosecution and  hence the  order dated 27.05.2013, is  liable to  be

set  aside;  (c) For that  the Learned Court below failed  to  peruse

the  statement  of  the  witness recorded  under  section 161 of
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Cr.P.C which is  sufficient  for  framing  of  charge  against  the

accused,  more  particularly the  statement recorded U/s. 164 Cr.P.C

and  hence  order  dated  27.05.2013 is  liable to  be  set  aside. (d)

For  that  the  Ld. Court below  failed  to consider the  fact that the

accused  since   inception   of   the   contract   have   dishonest

intention  to  mis-appropriate  the  amount  of  the  petitioner for

causing  wrongful  loss  and  wrongful  gain  for  him. (e) For  that

the  materials  in  the  record  is  sufficient  for  framing  charge

against  the  accused  and  as  such,  order of  discharge is  liable

to  be  set  aside.  (f) For  that  the petitioner  crave  leave  of  the

Hon'ble  Court to  place other  grounds  for  setting  aside  the

impugned  order  dated  27.05.2013 at the  time of final hearing  of

the  revision. 

 
3.      The  Opposite   Party  contested   the  revision  petition  by

appearing in the instant case.

4.           I have   heard  the   arguments  advanced  by   the learned

counsels of both the parties and also deciphered the materials on

record, especially the G.R case No. 1287/2011 for an appropriate

conclusion of the instant revision. 

      Discussion, Decision & Reason thereof

5.         Before  deciding  the  revision  petition  on  merit, I  would

like to  reproduce  the  order  dated 27.05.2013  of   case no. G.R

case No. 1287/2011 passed  by Ld. Judicial  Magistrate, 1st Class,

Tinsukia, (Md. N.A Laskar)  for  convenience  and  comprehension. 

27-05-2013. 

                                            "Accused Sri  Tapan  Gogoi  is  present.

           Heard  both  the  sides  on  the consideration

of charge. 

                            L
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d. Counsel for  the  accused  submitted  that

the allegation  made  by  the  prosecution  in

this  case  is  purely  civil  nature and  not

necessarily   to   be   adjudicated   by   way

criminal   liability.  Ld.  Counsel   for   the

accused   further   submitted   that   a

mediation  proceeding  is  pending  between

the  parties  for  settlement  of  the  dispute. 

       I  have  carefully  gone  through  the

materials  available   on   the   record.  It

appears  that  there  was an  agreement  in

between   the   informant   and  accused  for

supplied  of Green  tea  leaves  with certain

terms  and  conditions. The  center  point of

the allegation against  the  accused is  that

the accused  failed  to  supply  the  green  tea

leaves   in  terms  and   conditions   of   the

agreement  and  also failed  to  return  the

money   which   was   taken   by  him   in

advance  for  supply  of  green  tea  leaves  to

the informant. 

       It  is  settled  position  of  law  that  the

offence U/s. 406 IPC  as  well  as  U/s. 420 IPC

cannot be invoked  for  same  offence  and

against same  person at  a  time.

     In  Mohindra  and  Mohindra  Financial

Services  Ltd. And  another  Vs.  M/s. Delta

Classic  Private  Limited,  reported  in  2010

Cri.L.J 4591,  Hon'ble  Guwahati  High  Court

very   clearly  made   out   the   difference

between   the   offence   of   cheating   and

criminal   breach   of   trust.   The   related

paragraphs   of   the   said   decision   are

reproduced  as  under: 
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   “14.  In  'criminal  breach  of  trust',  an

accused   comes   into   possession   of   a

property  or   acquires   dominion   over   a

property  honestly  and  bonafide,   but  he

develops dishonest  intention  subsequent  to

the  taking possession of,  or  subsequent to

having   acquired  the  dominion  over,  the

property   and,  having   developed   such

dishonest   intention,   he   dishonestly

misappropriates  or  converts  to  his  own

use  the property or  dishonestly  uses  or

disposes  of  the  property  in  violation of

any  direction  of  law  prescribing  the  mode

in  which  such  trust  is  to  be  discharged,

or  any  legal  contract,  express  or  implied,

which  he  has  made touching the discharge

of such  trust,  or  willfully  suffers  any  other

person  so  to  do.

       15. Thus,  in  'criminal  breach  of  trust',

the  intention  of  the  accused  cannot  be

dishonest  or  malafide  at  the  time,  when

he comes into  possession of  the  property;

but having  come  into  possession of  the

property or comes  to  acquire dominion  over

the  property  ;   but,   having  come   into

possession of, or  having acquired dominion

over,  the property,  the  accused  develops

dishonest  intention and actuated  by  such

mens  rea,  he converts  to  his  own  use  the

property or dishonestly uses  or  disposes of

the  property in  violation  of  any  direction of

law prescribing  the  mode  in  which  such

trust  is to  be  discharged,  or  of  any  legal

contract, express  or  implied,  which he has
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made touching the discharge of  such  trust,

or willfully  suffers  any  other  person  so  to

do.

      16.  Contrary  to   what   happens  in

“criminal  breach  of  trust”, the  intention  of

the  accused,  in  a  case  or  “cheating”,  is

dishonest  from  the  very  commencement

of the  transaction. There is really no consent

by the person, who is intentionally induced,

as a result of description,  to do  or omit  to

do  anything, which  he  would not  do  or

omit  to  do  if  he  were  not  so  deceived,

and  which  act or  omission  causes  or  is

likely  to  cause  damage or  harm  to  that

person   in   body,   mind,   reputation  or

property. In  short,  thus,  while  in “criminal

breach  of  trust”,  the  accused  comes  into

possession   of   the   property   without

dishonest  intention and  develops  dishonest

intention  subsequent to  his  coming  into

possession  of  the  property,  the  offence  of

'cheating'  in  one, wherein  the  accused  has

dishonest  intention   from   the   very

commencement  of  the  transaction. 

        17. In  the light  of  the  distinction,

which  exist   between   an   offence   of

'criminal  breach of  trust' and  an  offence of

'cheating', it becomes clear  that  if  a  person

is  accused of having committed  an  offence

of  'criminal breach of  trust', he  cannot,  on

the  same facts and  in  the  same  breath,

be  accused  to have committed  the  offence

of 'cheating' too.
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                                    In the case in hand  there is  nothing

on  the record  that  the accused is  entrusted

with   the  property  and  he  misappropriated

the  property or converted the  property to

his  own  use  etc. touching the  discharge of

such trust. Hence the  offence U/s. 406 IPC is

prima facie  found absent.  The offence U/s.

420 IPC necessarily is  of   cheating at  the

first  instance.  The   fraudulent   mind   or

dishonest intention  must  be  carried  with

at  the  very time of deception. In  the  case

in  hand,  the  accused  agreed  to  supply

the  green  leaves  as per  the  terms  and

conditions  of   the   agreement  and

accordingly  he  supplied   some  quantity  of

the  green  tea  leaves to  the  informant

during  the  period  of  subsistence of  the

agreement. Hence  it  cannot  be  said  that

the   accused  have  a  fraudulent  mind  or

dishonest  intention  towards  the  agreement

to  supply  green  leaves.  There  may  be

several  reasons  for   which   the   accused

compelled  or  failed  to  terminate  his  part

of   contract   which   he   made   with   the

informant but  such  failure  does  not  came

under  the  shed  of  criminal  liability where

the  dishonest  intention,  fraudulent  mind  is

not  in  existence  from  the  very  beginning

of  the  agreement. The  statement  of  the

informant  recorded  U/s. 164 Cr.P.C  found  in

support  of  the  fact  that  the  allegation  is

a  mere  breach  of  contract.

                              In  view  of  the  above,  it  is  found

that  the accused  committed  mere  breach
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of   agreement,  which   is   a   pure   civil

dispute in  nature  and  does not warrant  any

criminal   prosecution.  Hence   the  accused

(Tapan  Gogoi  @  Tapan   Kumar   Gogoi)   is

hereby  discharged.

                            The case  stands  disposed  of,

on  discharge of  accused.

                                                                                     Sd/-

                                                               Judicial Magistrate 1st Class, 

                                                                             Tinsukia.

6.        Ld. Counsel for the revision petitioner has emphatically submits

that  the  Ld.  Court  below  has  wrongly  interpreted  that  accused

committed  mere breach  of  agreement which  is  a  pure  civil  dispute

in   nature  and  does   not   warrant  any   criminal  prosecution.  It  is

pointed  out  that  the  Learned  Court  below  failed   to   peruse   the

statement  of  the  witness recorded  under  section 161 of Cr.P.C which

is  sufficient  for  framing  of  charge  against  the  accused,  more

particularly  the   statement  recorded  U/s.  164  Cr.P.C.  It  is  further

pointed out that the  Ld. Court below  failed  to consider the  fact that

the   accused  since   inception   of   the   contract   have   dishonest

intention  to  mis-appropriate  the  amount  of   the  petitioner for

causing  wrongful  loss  and  wrongful  gain  for  him.

7.        Ld. Counsel for the petitioner has cited  following case laws  in

support of his case:

(i)     Palwinder  Singh Versus Balwinder  Singh  and  Others, (2008)

14 Supreme Court Cases 504,  

(ii)    Dolhin Padharo Devi Versus Indrajeet Tiwary  and  another,

(2008) 14 Supreme Court Cases 508, 

(iii)     Kanti Bhadra Shah and another Versus State of W.B, (2000) 1

Supreme Court Cases 372, 

(iv) (2000) 1 Supreme Court  Cases 727,  State   Bank  of  India
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Versus Collector  of   Customs,  Bombay.

(v)      (1996) 4 Supreme Court Cases 659, State of Maharashtra and

Others Versus Som Nath Thapa and Others.

(vi) (1997)  4  Supreme Court  Cases  393,  State  of  Maharashtra

Versus Priya Sharan  Maharaj  and Others.

(vii) (1997)  4  Supreme  Court  Cases  401,  State   of   T.N  and

Another Versus M.R Alagappan and  Others.

(viii) [2014(135) AIC 37 (S.C)] Vijoyander  Kumar  and  others  and

State of Rajasthan  and  another.

(ix) [2014(135)  AIC  40  (S.C)],  Lingaram  Kodopi  and  State  of

Chhattisgarh. 

(x)      [2015(147) AIC 662 (ORI. H.C)], S.C.  Shiv Dutta Sharma and

State  of  Orissa and  another.

(xi) 2013 (1 & 2)  SBR 28 S.C. Arun Bhandari Vs.  State  of  U.P

and  Others. 

(xii) 2013  (1  &  2)   SBR  42  S.C.  Bangalore   Club   Versus

Commissioner  of Income Tax & Anr.

(xiii) (1999) 8 S.C.C 686, Trisuns Chemical  Industry Versus Rajesh

Agarwal  and Others.

(xiv) (1999) 8 S.C.C 692,  T.H.  Musthaffa Vs.  M.P Varghese  and

Others.

 
8.        In reply Ld. Counsel for the respondent has vehemently objected

to the points of argument of the revision petitioner. He has pointed out

that the Ld. Court below has rightly and legally discharged the accused

opposite party from the G.R Case no. 1287/2011.  He has pointed out

that there was business relationship between the petitioner and the

opposite  party  and  accordingly  both  the  parties  entered  into  an

agreement and executed a deed of agreement and in the agreement it

is unequivocally stated that if any dispute arises between the parties

the  matter  shall  be  decided  by  an  arbitrator.  The  allegation  of  the

petitioner  is  that  the  opposite  party  has  violated  the  terms  and

conditions of agreement. Hence if  any terms and conditions are not

fulfilled by the accused opposite party then the complainant/revision
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petitioner has to take resort of legal action in accordance with law but

instead doing so he lodged an FIR against the opposite party and police

erroneously conducted investigation without considering the said deed

of  agreement  or  civil  nature  of  the  dispute.  Non-fulfilling  of  the

conditions of the agreement cannot be held as a criminal liabilities on

the part  of  the opposite  party.  The petitioner  could  have taken the

resort of legal action by way of filing civil case or could have sent the

dispute to the arbitrator. It is further pointed out that the Paragraph no.

4 of the FIR has clearly states that the accused opposite party had

agreed to adjust the outstanding amount of Rs.37,00,000/- only lying

outstanding payable by him to the complainant. Had there been any

intention to cheat the complainant then the accused would have not

admitted  about  the  outstanding  money.  After  the  agreement  the

accused opposite party had been supplying the green tea leaves to the

complainant revision petitioner. Which indicates there was no dishonest

intention on the part of the accused opposite party. As the material

evidence has proved that there is no ingredients of S. 406 and 420 IPC

against  the accused opposite  party  the  Ld.  Court  below has  rightly

decided that  the dispute is  in  civil  nature and no charge is  framed

against  the  opposite  party.  To  fortify  argument  Ld.  Counsel  for  the

opposite party has cited the case of  Binod Kumar  & Ors vs State

Of  Bihar  &  Anr  CRIMINAL  APPEAL  NO.  2327  OF  2014  S.C.

{Arising out of SLP (Crl.) No. 9751/2011}

9.      Upon hearing both sides I have gone through the material on

record. From the order of the Ld. Court below it is crystal clear that the

charge  was  not  framed because  it  has  held  that  the  nature  of  the

dispute between the parties was civil. 

10.      Now the question arises whether the Ld. Court below has rightly

hold that the dispute of the G.R. Case  no. 1287/2011 is in civil nature?

Or  whether  the  ld.  Court  below has  rightly  discharged the  accused

opposite party no. 2 ?

11.      On the moot question of whether the dispute is civil in nature of
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not? Or whether the ld. Court below has rightly discharged the accused

opposite party no. 2 ? I have perused the material on record and the

FIR and the statement of the complainant from which it reveals without

any  ambiguity  that  there  was  a  business  relationship  between  the

complainant and the accused opposite party. The business between the

parties based upon a deed of agreement. The police investigated the

case on receiving the FIR and seized some documents including the

deed  of  agreement  basing  upon  which  the  business  between  the

parties was going on.  From the bare perusal  of  the agreement it  is

crystal clear that both the accused opposite party and the complainant

had business of supply and acceptance of green tea leaves.  As the

owner of  tea  garden the  accused opposite  party  wishes to  sell  the

green tea leaves in consideration of money about rupees twenty lakh

to the complainant/revision petitioner. 

12.      But after supplying green tea leaves for few months the accused

opposite  party  had  stopped  supplying  the  green  tea  leaves  to  the

complainant. As the accused opposite party had failed to supply the

required green tea leaves as per the agreement and also fails to return

the money the complainant/revision petitioner had lodged the FIR.

13.     From the FIR, statement of the witnesses it is clear that there

was an agreement between the complainant/revision petitioner and the

opposite party. But before I hold my opinion I have gone through the

deed of agreement in words and letters. During evaluation of the deed

of agreement I have come across the para 23 and 24 which is inscribed

as follows:-

            ”23. That  on  the  breach  of  any  of  the  terms  as

stated  hereinbefore  the  agreement  is  liable  to  be  cancelled

as  the  option  of  the  aggrieved party and  the  party  in

default  shall  be  responsible  to  compensate  the  aggrieved

party  for  the  loss  suffered  by  such  party  due  to  said

breach”.

   “24. That  any  dispute  or  differences  or  claim  arising



9

in   connection   with   the   aforesaid   agreement   shall   be

resolved  by  a  reference  to  Arbitration  by  a  sole  arbitrator

appointed  the  purchaser at its  sole  discretion. The  Arbitration

proceeding   shall   be   governed   The   Arbitration   and

Conciliation Act,  1996. The  Venue  of  the  Arbitration  shall  be

at  Tinsukia  and  the  Courts  at  Tinsukia  shall  have  exclusive

jurisdiction.  The  award  of  the  arbitrator  shall  be  final  and

binding  on  both  the  parties”. 

14.     From the bare perusal of the para 23 and 24 of the deed of

agreement it  is  crystal  clear that if  any dispute arises between the

parties the matter shall be resolved by a reference  to  Arbitration  by

a  sole  arbitrator  appointed  the  purchaser at its  sole  discretion. The

Arbitration  proceeding  shall  be  governed  The  Arbitration  and

Conciliation Act, 1996. The  Venue  of  the  Arbitration  shall  be  at

Tinsukia   and   the   Courts   at   Tinsukia   shall   have   exclusive

jurisdiction.  The  award  of  the  arbitrator  shall  be  final  and  binding

on  both  the  parties.

15.       Now if we go through the G.R Case no. 1287/2011 we will find

that the police has investigated the case and filed the charge sheet u/s

420 and 406 IPC against he accused opposite party. 

16.       But the Ld. Court below has discharged the accused from the

offences  U/S  406  and  420  IPC  holding  that  there  is  no  material

ingredients of offence against the accused opposite party. In view of

this I would like to examine at the very outset the S. 406 IPC. Whether

the complainant/revision petitioner has succeeded to prove prima facie

material  of  S.  406 IPC  against  the accused or  not?  Before  I  decide

anything I would like to reproduce the s. 406 IPC.

17.       S. 406. Punishment  for  criminal  breach  of  trust —

Whoever  commits  criminal  breach  of  trust  shall  be  punished  with

imprisonment of  either  description for  a  term which may extend to

three years, or with fine, or with both.
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18.     Upon perusal of the S. 406 IPC it is found that for the offence

punishable under Section 406 IPC, the following conditions are required

to be fulfilled:- (i) that the accused was entrusted with property or with

dominion  over  it  and...  ii)  that  he  (a)  misappropriated  it,  or  (b)

converted it to his own use, or (c) used it, or (d) disposed of it. The gist

of the offence is misappropriation done in a dishonest manner. 

19.        From the perusal of the S. 406 IPC it is found that there are two

distinct  parts  of  the  said  offence.  The  first  involves  the  fact  of

entrustment, wherein an obligation arises in relation to the property

over which dominion or control is acquired. The second part deals with

misappropriation  which  should  be  contrary  to  the  terms  of  the

obligation which is created. Thus, once it is proved that the beneficial

interest in the property was vested in some other person other than

the accused and the accused has held that property on behalf of that

person, appropriation of that beneficial interest in the property by the

accused for his own use amounts to ‘criminal breach of trust”.

20.   Here  in  the  instant  G.R.  Case  no.  1287/2011  although  the

complainant has alleged that money was entrusted to the accused/

opposite party but there is no material evidence or the ingredients of

the offence to show that the money was misappropriated or converted

it to his own use, or used it, or disposed of it by the accused. From the

material on record it  is crystal  clear that the complainant had paid

money of Rs. 20,00,000/- to the accused opposite party for the supply

of green tea leaves from the garden of  the accused opposite party.

Later as the accused opposite party fails to supply the required the

green tea leaves after supplying for few months the complainant had

lodged the FIR against the accused opposite party. 

21.        From  the bare perusal of the evidence of record and statement

u/s 161 and 164 Cr.P.C and the FIR it reveals that the complainant has

failed to prove that  the entrusted property  to  the opposite  party  is

misappropriated, or converted to his own use, or used it, or disposed of
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it by the accused opposite party.  Ld. Court below has given cogent

reason vide order dated  27-05-2013 why the allegation does not fall

under S. 406 IPC.

22.       In view of the reasons shows by the Ld. Court below I am of the

considered opinion that the Ld. Court below has rightly decided that

there is no prima facie material U/S 406 IPC in the said case against

the accused opposite party.  

23.        So far the charge U/S 420 IPC is concerned Ld. Court below has

held that “The offence U/s. 420 IPC necessarily is  of  cheating at  the

first instance. The  fraudulent  mind  or  dishonest intention  must  be

carried  with  at  the  very time of deception. In  the  case  in  hand,

the  accused  agreed  to  supply  the  green  leaves  as per  the  terms

and  conditions of  the  agreement and  accordingly he supplied  some

quantity of  the  green  tea  leaves to  the  informant during  the

period  of  subsistence of  the  agreement. Hence  it  cannot  be  said

that  the  accused have a fraudulent mind or  dishonest  intention

towards  the  agreement  to  supply  green  leaves. There  may  be

several reasons for  which  the  accused  compelled  or  failed  to

terminate  his  part  of  contract  which  he  made  with  the  informant

but  such  failure  does  not  came  under  the  shed  of  criminal

liability where  the  dishonest  intention,  fraudulent  mind  is  not  in

existence   from   the   very   beginning   of   the   agreement.  The

statement  of   the  informant  recorded  U/s.  164 Cr.P.C  found  in

support  of  the  fact  that  the  allegation  is  a  mere  breach  of

contract.

            Hence  it  cannot  be  said  that  the  accused have a fraudulent

mind or  dishonest  intention  towards  the  agreement  to  supply

green  leaves”.      

24.     In view of the decision of  the Ld. Court below it  would be

prudent to go through the Section 420 IPC.

25.    S.  420   is   defined   as   follows:-  “420.  Cheating  and
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dishonestly  inducing  delivery  of  property.—Whoever  cheats  and

thereby  dishonestly  induces  the  person  deceived  to  deliver  any

property to any person, or to make, alter or destroy the whole or any

part of a valuable security, or anything which is signed or sealed, and

which is capable of being converted into a valuable security, shall be

punished with imprisonment of either description for a term which may

extend to seven years, and shall also be liable to fine”.

26.       The  cheating  is  defined in S. 415 IPC as follows: Section 415

in The Indian Penal Code

415.  Cheating.—Whoever,  by  deceiving  any  person,  fraudulently  or

dishonestly induces the person so deceived to deliver any property to

any person, or to consent that any person shall retain any property, or

intentionally  induces  the  person  so  deceived  to  do  or  omit  to  do

anything which he would not do or omit if he were not so deceived, and

which act or omission causes or is likely to cause damage or harm to

that person in body, mind, reputation or property, is said to “cheat”.

Explanation.—A dishonest concealment of facts is a deception within

the meaning of this section. Illustrations

(a) A,  by  falsely  pretending  to  be  in  the  Civil  Service,  intentionally

deceives Z, and thus dishonestly induces Z to let him have on credit

goods for which he does not mean to pay. A cheats.

(b) A, by putting a counterfeit mark on an article, intentionally deceives

Z  into  a  belief  that  this  article  was  made  by  a  certain  celebrated

manufacturer, and thus dishonestly induces Z to buy and pay for the

article. A cheats.

(c) A,  by  exhibiting  to  Z  a  false  sample  of  an  article,  intentionally

deceives Z into believing that the article corresponds with the sample,

and thereby, dishonestly induces Z to buy and pay for the article. A

cheats.

(d) A,  by tendering in payment for an article a bill  on a house with

which A keeps no money, and by which A expects that the bill will be

dishonored, intentionally deceives Z, and thereby dishonestly induces

Z to deliver the article, intending not to pay for it. A cheats.

https://indiankanoon.org/doc/566623/
https://indiankanoon.org/doc/1548208/
https://indiankanoon.org/doc/195528/
https://indiankanoon.org/doc/1380668/
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(e) A,  by  pledging  as  diamonds  article  which  he  knows  are  not

diamonds, intentionally deceives Z, and thereby dishonestly induces Z

to lend money. A cheats.

(f) A intentionally deceives Z into a belief that A means to repay any

money that Z may lend to him and thereby dishonestly induces Z to

lend him money. A not intending to repay it. A cheats.

(g) A intentionally deceives Z into a belief that A means to deliver to Z

a certain quantity of indigo plant which he does not intend to deliver,

and thereby dishonestly induces Z to advance money upon the faith of

such delivery. A cheats; but if A, at the time of obtaining the money,

intends to deliver the indigo plant, and afterwards breaks his contract

and does not deliver it, he does not cheat, but is liable only to a civil

action for breach of contract.

(h) A intentionally deceives Z into a belief that A has performed A’s

part  of  a  contract  made  with  Z,  which  he  has  not  performed,  and

thereby dishonestly induces Z to pay money. A cheats.

(i) A sells and conveys an estate to B. A, knowing that in consequence

of such sale he has no right to the property, sells or mortgages the

same  to  Z,  without  disclosing  the  fact  of  the  previous  sale  and

conveyance to B, and receives the purchase or mortgage money from

Z. A cheats.

27.       So far as Section 420 IPC is concerned, it deals with cheating.

Essential ingredients of Section 420 IPC are:- (i) cheating; (ii) dishonest

inducement  to  deliver  property  or  to  make,  alter  or  destroy  any

valuable security or anything which is sealed or signed or is capable of

being  converted  into  a  valuable  security,  and  (iii)  mens  rea  of  the

accused at the time of making the inducement.

28.      Ld. Counsel for the revision petitioner has cited the case of

Arun Bhandari Vs.  State  of  U.P and  Others (2013 (1 & 2)

SBR  28  S.C.)  wherein  Hon’ble  Supreme  Court  has  observed  as

follows that – 

 “  In  Rajesh Bajaj  v.  State NCT of Delhi  and

https://indiankanoon.org/doc/68067/
https://indiankanoon.org/doc/507065/
https://indiankanoon.org/doc/1222569/
https://indiankanoon.org/doc/101135/
https://indiankanoon.org/doc/536973/
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others (AIR 1999 SC 1216), while dealing with a

case where the High Court had quashed an F.I.R.,

this  Court  opined  that  the  facts  narrated  in  the

complaint  petition  may  reveal  a  commercial

transaction  or  a  money  transaction,  but  that  is

hardly  a  reason  for  holding  that  the  offence  of

cheating  would  elude  from  such  a  transaction.

Proceeding further, the Bench observed thus: -     

“11. The crux of the postulate is the intention of the

person who induces the victim of his representation

and not the nature of the transaction which would

become decisive  in  discerning whether  there was

commission of offence or not. The complainant has

stated  in  the  body of  the  complaint  that  he  was

induced  to  believe  that  the  respondent  honour

payment  on  receipt  of  invoices,  and  that  the

complainant realised later that the intentions of the

respondent were not clear. He also mentioned that

the respondent after receiving the goods had sold

them to others and still he did not pay the money.

Such averments would prima facie make out a case

for investigation by the authorities.” 

29.      It is further observed that “In R. Kalyani v. Janak C. Mehta

and others (2009 {1} SCC 516), after referring to the decisions in

Hamida v. Rashid {2008 (1) SCC 474} and  State of Orissa v.

Saroj  Kumar  Sahoo {2005  13,SCC  540},  this  Court  eventually

culled out the following propositions:

 “15.  Propositions  of  law  which  emerge  from  the  said

decisions are: 

a. The High Court ordinarily would not exercise its inherent

jurisdiction  to  quash  a  criminal  proceeding  and,  in

particular, a first information report unless the allegations

contained therein, even if given face value and taken to

https://indiankanoon.org/doc/1429052/
https://indiankanoon.org/doc/1429052/
https://indiankanoon.org/doc/288555/
https://indiankanoon.org/doc/1186914/
https://indiankanoon.org/doc/1186914/
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be  correct  in  their  entirety,  disclosed  no  cognizable

offence. 

b. For the said purpose the Court, save and except in very

exceptional  circumstances,  would  not  look  to  any

document relied upon by the defence. 

c. Such a power should be exercised very sparingly. If the

allegations  made  in  the  FIR  disclose  commission  of  an

offence, the Court shall not go beyond the same and pass

an order in favour of the accused to hold absence of any

mens rea or actus reus. 

d. If the allegation discloses a civil dispute, the same by

itself  may  not  be  a  ground  to  hold  that  the  criminal

proceedings should not be allowed to continue.”

29. It is worth noting that it was observed therein that one

of the paramount duties of the superior court is to see that

person  who  is  absolutely  innocent  is  not  subjected  to

prosecution and humiliation on the basis of a false and

wholly untenable complaint”. 

30.      In (1999) 8 S.C.C 686, Trisuns Chemical  Industry Versus

Rajesh Agarwal  and Others the Chairman of the appellant company

filed  a  complaint  before  the  Judicial  Magistrate  of  First  Class,

Gandhidham (Gujarat) alleging certain offences including the offence of

cheating against another company located at Indore (Madhya pradesh)

and  its  Directors.  The  Magistrate  forwarded  the  complaint  to  the

appellant for investigation as per his order passed under Section 153

(3) of the Code of Criminal Procedure (for short the code). The accused

Directors thereupon moved the High Court  of Gujarat  under  Section

482 of the Code for quashing the complaint. Wherein Hon’ble Supreme

Court has observed as follows that 

“Time and again  this  Court  has  been pointing  out  that

quashment of FIR or a complaint in exercise of inherent

powers  of  the  High  Court  should  be  limited  to  very

extreme exceptions [vide State of Haryana vs. Bhajan

https://indiankanoon.org/doc/1033637/
https://indiankanoon.org/doc/1679850/
https://indiankanoon.org/doc/1679850/


16

Lal (1992 suppl.(1) SCC 335) and  Rajesh Bajaj vs.

State NCT of  Delhi (1999(3) SCC 259)]. In  the  last

referred  case  this  court  also  pointed  out  that  merely

because  an  act  has  a  civil  profile  is  not  sufficient  to

denude  it  of  its  criminal  outfit.  We quote  the  following

observations:  It  may  be  that  the  facts  narrated  in  the

present  complaint  would  as  well  reveal  a  commercial

transaction  or  money  transaction.  But  that  is  hardly  a

reason  for  holding  that  the  offence  of  cheating  would

elude from such a transaction. In fact, many a cheatings

were  committed  in  the  course  of  commercial  and  also

money  transactions.  We  are  unable  to  appreciate  the

reasoning  that  the  provision  incorporated  in  the

agreement for referring the disputes to arbitration is an

effective substitute  for  a  criminal  prosecution when the

disputed  act  is  an  offence.  Arbitration  is  a  remedy  for

affording  reliefs  to  the  party  affected  by  breach  of  the

agreement but the arbitrator cannot conduct a trial of any

act  which  amounted  to  an  offence  albeit  the  same act

may  be  connected  with  the  discharge  of  any  function

under the agreement. Hence, those are not good reasons

for  the  High  Court  to  axe  down  the  complaint  at  the

threshold itself. The investigating agency should have had

the freedom to go into the whole gamut of the allegations

and to reach a conclusion of its own”.

31.       Ld. Counsel for the accused opposite party has cited the case of

Binod Kumar  & Ors vs State Of Bihar & Anr. CRIMINAL APPEAL

NO.  2327  OF  2014  S.C.  {Arising  out  of  SLP  (Crl.)  No.

9751/2011} and draws the attention towards the para 11 wherein it is

stated as follows:-

“11. Referring to the growing tendency in business

circles to convert purely civil disputes into criminal cases,

https://indiankanoon.org/doc/1922701/
https://indiankanoon.org/doc/1922701/
https://indiankanoon.org/doc/1033637/
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in  paragraphs  (13)  and  (14)  of  the  In  Indian  Oil

Corporation vs. NEPC India Ltd. And Ors., (2006) 6

SCC 736, it was held as under:- 

13.  While  on  this  issue,  it  is  necessary  to  take

notice of a growing tendency in business circles to convert

purely civil disputes into criminal cases. This is obviously

on  account  of  a  prevalent  impression  that  civil  law

remedies  are  time  consuming  and  do  not  adequately

protect the interests of lenders/creditors. Such a tendency

is  seen in several  family  disputes also,  [pic]  leading to

irretrievable  breakdown  of  marriages/families.  There  is

also  an  impression  that  if  a  person  could  somehow be

entangled in a criminal prosecution, there is a likelihood of

imminent  settlement.  Any  effort  to  settle  civil  disputes

and claims, which do not involve any criminal offence, by

applying pressure through criminal prosecution should be

deprecated and discouraged.  In G. Sagar Suri v. State

of U.P., (2000) 2 SCC 636 this Court observed: (SCC p.

643,  para  8)  “It  is  to  be  seen  if  a  matter,  which  is

essentially  of  a  civil  nature,  has  been given a  cloak  of

criminal offence. Criminal proceedings are not a short cut

of other remedies available in law. Before issuing process

a criminal court has to exercise a great deal of caution.

For the accused it is a serious matter. This Court has laid

certain principles on the basis of which the High Court is

to exercise its jurisdiction under Section 482 of the Code.

Jurisdiction  under  this  section  has  to  be  exercised  to

prevent abuse of the process of any court or otherwise to

secure the ends of justice.” 

14.  While  no  one  with  a  legitimate  cause  or

grievance  should  be  prevented  from  seeking  remedies

available in criminal law, a complainant who initiates or

persists  with  a  prosecution,  being  fully  aware  that  the

criminal proceedings are unwarranted and his remedy lies

https://indiankanoon.org/doc/1679850/
https://indiankanoon.org/doc/1699144/
https://indiankanoon.org/doc/1699144/
https://indiankanoon.org/doc/39679/
https://indiankanoon.org/doc/39679/
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only in civil law, should himself be made accountable, at

the  end  of  such  misconceived  criminal  proceedings,  in

accordance with law. One positive step that can be taken

by  the  courts,  to  curb  unnecessary  prosecutions  and

harassment of innocent parties, is to exercise their power

under  Section  250 Cr.P.C  more  frequently,  where  they

discern malice or frivolousness or ulterior motives on the

part of the complainant. Be that as it may.” 

32.     Although Ld. Counsel for the revision petitioner has cited some

more cases but as I have found those citation are not relevant with the

facts and circumstances of the instant case further I am not discussing

for brevity. 

33.     With  regard  to  the  dishonest  intention  on the part of the

accused opposite party it would be prudent to look into the fact that

whether  during  the  time  of  execution  of  the  said  agreement  the

accused opposite party had any criminal intention in his mind or not. 

34.      Here in the instant case it reveals that the complainant revision

petitioner has stated in the Paragraph no. 4 of the FIR that the accused

opposite party  had agreed to adjust  the outstanding amount of  Rs.

37,00,000/- only lying outstanding payable by him to the complainant.

Had  there  been  any  intention  to  cheat  the  complainant  then  the

accused would have not admitted about the outstanding money.  It is

also mentioned that the accused opposite party was supplying green

tea leaves for few months. But while the accused opposite party fails to

supply the green tea leaves to him he lodged the case. 

35.    From the FIR  and the statement of  the complainant/revision

petitioner it is crystal clear that the accused had agreed to pay the

outstanding money to the complainant revision petitioner. Had there

been any dishonest intention on the part of the accused opposite party

then he would have not admitted about the outstanding money. Apart

from this the accused petitioner was supplying green tea leaves for few

https://indiankanoon.org/doc/173363/
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months to the complainant revision petitioner.  From the above facts

and circumstances it is crystal clear that there is no dishonest intention

on the part of the accused opposite party. He might have failed to fulfill

the  terms and condition of  the  agreement  but  for  that  remedy the

forum of civil court is appropriate.  Although it is held in Palwinder

Singh Vs. Balwinder  Singh  and  Others, {(2008) 14 SCC 504)}

by Hon’ble Supreme Court that strong suspicion is enough during the

time of framing of charge but here in the instant case there is no such

strong suspicion arises about the commission of cheating or dishonest

intention on the part of the accused opposite party. In my view the

basic essential ingredients of dishonest misappropriation and cheating

are missing in the case. Criminal proceedings are not a short cut of

other remedies available in law.

36.    In view of the above discussion and considering all  facts and

circumstances of the case I am of the considered opinion that the there

is no prima facie material ingredients of S. 406 & 420 IPC against the

accused opposite party. The Ld. Court below has committed no mistake

or illegality in passing the impugned order dated 27.05.2013 in G.R

Case  no. 1287/2011.  Hence the said order is upheld.

O R D E R

37.      In the  light  of  the  above  discussion  and  considering  all

facts and  circumstances the revision petition is dismissed herewith on

contest without any cost.

38.        The revision petitioner is disposed of herewith. 

39.   Send  back  the  original  Case  Record  being  G.R  Case  no.

1287/2011, to the Judicial  Magistrate, 1st Class, Tinsukia, along with a

copy of this order. 
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40.        Given under my hand and seal of this Court on this the 11th day

of April, 2018.

 

     Dictated and corrected by me

                 

        (A. Hakim)                            (A. Hakim)
Addl. Sessions Judge-2(FTC),                  Addl. Sessions Judge-2(FTC),

   Tinsukia.                                                           Tinsukia.

Transcribed  by:

   (P.D  Phukan.)

 


